CASES ; : 
“pARGUED AND DETERMINED 
oro) tie ; 


* SUPREME COURT, 
“OF THE 


STATE OF LOUISIANA. 


—n OE 


EASTERN DISTRICT. JANUARY TERM, 1814. 


ee Ss 


East. District. RABASSA es es “MAYOR &c, OF NEW-OR- a 


say Cae? :, heme 


ae i Be y the Court. . This is an appeal from: the — 
Maxow &e, court of the first district : a final judgment having 
or et been rendered there, in this suit, which was in- 

stituted in-the Superior Court of the late Terri- 
, City tax, on tory, in-which an injunction had been obtained — 


Portclis’ « of f against the defendants, the present ‘appellants, res- 


‘\the . —_ bayo 

bridge, illegal. training them from the collection of a certain tax’ 
or toll, ‘of two dollars, which they attempted ta 
levy, in pursuance of an ordinance of the City _ 
‘Council, on all vessels for the passage of which it 
should be necessary to raise the portcullis, or 


drawbridge on bayou SjeJohn, which had been 
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previcusly built by the: Corporation of the City of Rise ae 
New-Orleans, as permitted ‘or’ required. by ainiact 
- - inc Legulaney. ed ; ane 


i] 


- in the Statement cof facts made out’ epariotl: ac heer 
» sel for both parties, ; it appears: that there are now Be Leans. 
@ “which do not relate to the points for our’ donside. . 
| zation ; as we conceive, from the best’ reflection, — 
» which we have been able to give to’ the subject, 
_ that the only circumstance, in the cause, which 
- Fequires: theopinion or decision of the: court, is. 
4 the right or authority ofthe City Council to im- 
_ pose and collect the tax or duty complained of todd 
: _ the plaintiffs, the present appellets.. 
Tu E legislative power -of the State. or. Ternitory, 
in creating inferior political. bodies, such as the 
~ Corporation of. the City. of New-Orleans,. may. 
authorise them to exercise the power of taxation. . 
~. But this must be done according, to the. provi- 
sions of the act of 3 incorporation. And, as in the 
* act of incorporation of the city of New-Orleans, 
’ the legislature has specified the objects liable to.be 
taxed, and the extent to which the. authority of 
the City Council exists, viz. tothe levying taxes 
- on real and personal property, within the limitsof - 
: + decitys they ought to ‘be confined to these.ob- 
jects and limits alone; and as the.objects ofthe 
taxation, complained of by the appellees, arenotem- 
braced i in’ the authority granted, the tax. mitust ‘be. 
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ect rae raieadiire as an oppressive and illegal one, teint: ; 
“Awevey. Which they ought to be relieved. a 


Rayassk BS | 4 
a "Pit counsel for the appellants, in nies course ob 


‘Maron &. his argument,’ appeared’ almost to assent to the 
pr Seng want of power in the corporation of the city. to 
gv “Impose and collect the tax or toll, ‘as mene 
_. by this ordinance, en persons passing the port-__ 
_ eullis.; or at léast urged ‘the right very faintly :' 
_ but insisted that this court might and dught so to ' 
modify the judgment of the court below, as to 
_ authorise the collection of the one dollar impose 
by an act.of the Territorial. Legislature in 1808, © 
which, in his opinion, does nothing more than to 
secure a right to this duty: on yessels entering the 
_ bayou, as imposed by the Spanish Cabildo, ua- 
der the Baron de Carondelet. But this court, as x 
before expressed, is of opinion, that it is incorrect 
to examine any question in this cause, except ta 
authority of the City Council to impose and ¢ol- — 
lect the tat complained of.. When they shall at 
tempt to collect the dollar tax, on vessels entering 
- the bayou, under the right granted by the Terri. ] 
torial Legislature, or any other right-; ‘ft will be- 
the proper time, to consider how far these. claims aq 
~ -@rebarred by the adjudication of the late Superior | 
Court on that subject, and if rot to investigate” ” 
and determine their rights, on-just and legal prin- , ~ 
ciples: “See Blane & al: vs. Mayor ec. 1 wpe Go 
in, 120. ° , : 


/ 








A 


or ome erate OF LOUISIANA. 


Rs 1 xd ht te on he Dit, et 
; ee with costs. hee, 


ha rag ie x Lowoxn At 
Pets oe ii * Podhin. : 
LONGER & AL, vs. PUGEAN. aE ES 


By the Court. This appeahis ci a Ent - coat ¢ 
~ a form, as to make it impossible for the court ios pom tg 
Eke cognizance of it. It is not’ accom patiied from fact stat os 
- with a statement of facts, nor does «it appear, ia ™ of ae: 
’ any manner, whether or not the record tontains ™ ‘ 


F all'the facts 7 
Ir is said. that the ste of F the: ere is 


q simply that the Judge of the second district erred 


- in refusing to admit oral testimony to prove that 


4 the appéllant was in an error, as to the amount 


i of the debt by him due to the appellees, when he 


consented to sign the deed of mortgage on which 
_’ this suit is founded. But, if so, that ought to'ap- 
| pear by a bill of exceptions to the opinion of the 
'. -Judge, ,on that particular point. 


i 


THE appellant alledges that the judgment itself 
with the reasoning on which the Judge has ground. . 


ed it, is a sufficient exposition of the-case. : 


We think i itis not, and that we cannot under- 
take to revise or affirm judgments, upon sach i in- 

’ formation as: happens.to be inserted in an opinion. 
‘We must either be shewn-that the whole’ case, is 
before usy or, in cases brought. hs on excep- 





‘ 
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“fae ‘tions to the opinion,of the Judge, that the requi- 
| "sites of the law have been complied. with. ‘When 
Densroue this is not satisfactorily done, we’ acted take ©, 


Seusum or nizance sd the a 
Bucoxs: 


~ 


“+e 


\ — 4 oe 
a 


DURNFORD vs. sYNDICS OF BROOKS: ~ a 


Delivery on- By the Court. * appears. from the statement 
pr aching of facts. that Brooks, heing indebted to thé plain. . 
feats a tiff below, now the appellee, i in the sum of $5000, 
ex payement. ‘sold him, in part payment -of' that sum,’ a parcel 
| of goods, some of which were removed. by the 
_ appellee, and others left in Brooks? store—that, 
_ Brodks failed a few days after the sale, and that © 
_ the goods, left by the appellee in “his store, were , 
taken possession of by the defendants, now the 
appellants, as syndics of Brooks’ ‘creditors—that 
the appeliee brought the present suit against them 
_ for.thosé goods, or their value, and obtained a 
a verdict and judgment, from par the present: 


appéal has been taken. ‘ ! ) * 


Tue iipelants vpiliead that this sale, not hoes 
ing’ been followed: by the delivery of* the goods, : 
did net yest any property ‘in the appellee, and: 
could not afféct the right of third persons. “They. 
also alfedge that this was a sale, made, in fraud of - 
Brooks” creditors, and consequently a void trans- 
action. - 





tat against the ‘allegation of: paar on a pene 
* » the jury ought to be conclusive .and; as” torthe ‘Danrevtd 
delivery, altho’ no actual, removal of the goods did sexwnee hdl 
_ take place, yet, there wasisuch ia delivery ofithem  3#°** - 
; 2 is sufficient, in the eye of the hte ‘to vest ithe 
property inthe vendeee sis! iets otal — 


oF iESt, as the question of x hi The me. 
4 eas which appear from the. statement, is that 
a Durnford, having ‘on, the 5th: of June,, 1s, 
, - bought from’ Brooks a parcel of eins 8 on pay~ . 
4 _ ment of a a certain debt, removed some obit 


‘send for them i in a few. days, te 

e . Tx: delivery of .moveable property, coal 

». ing to our laws, can take place -in .one of these 

ways : by an actual and real delivery. of the pa 

‘themsélves—by the delivery of the keys of the 

building, in which they are kept—or, by the mere 
consent of the parties, if the thing. cannot, be'trans- 

_ ported, at the time ofthe sale ; or, if the purcha- 
j ser had thém in his possession, under, another 

* itle. 


< 


Iw this ease, if there “has been any aetivery 
‘ must have been an actual and real delivery. For; 
b ding appears ini evidente as to any syimbolical : 
. delivery, as delivery of keys, ‘nor 4s to any deli- 
very by consent of the parties, if the thing sold: 





B.-@ 


a ie taille sbi of to, 
"ken propter magnitudinent ponderis, but for: which 
‘ityenses there’ was no “motive in’ this case, swhere the | 

Srxores or goods left were not more heavy, and pola 
acuragl — than those which ‘were removed. ss ah a 
- Pw question of delivery is’ reduced, 7 
to this : Is the réal delivery ‘of some of thése 4 
goods to be’ considered as a delivery of them all? 
If the thing sold did consist ‘of one entire. body, 
such'as a stack of hay or a heap of corn, it wou 
be questioriable whether a delivery of part of that 
_» body ‘be tantamount to a delivery of. the’ whole, 9 4 
‘But here the goods sold are of different kinds, 
‘they ‘consist’ of cloths, ‘crapes, ‘cambrics, ia 
"thread. Is the delivery of the cloth to operate = 
a delivery of the erape ? It appears to this court 
“that it cannot. ‘The articles are, - indeed, ‘includ. 
ed in the’ same bill of parcels, but they are never. 
theless distinct and separate objects. If in. the 
_ same bill of sale’ a house and a slave had been in. 
eluded, would the delivery of the house be view- 
ed asa delivery of the slave ? Surely not, So, in 
‘this case the possession, taken by the purchaser, 
of a certain description of goods, cannot be made 
to extend to certain’ other goods, which remained 
in the store of the seller. >. &: 
. We must, therelbte, ey that the goods, which : 
are the object of this suit, have not been’ a 
to the pene: “% 
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s fom remains now,to consider, what; -is the on 
sequence of that want.of: delivery to. the appellee. ryan 
If the situation of Brooks was yet. ‘the same;.as: Sonassge 
“when he sold the gods to the appellee; thie'sippellee.syoses: ar 
| would have against him, that kind of'action known BA?°S® 
~ -to’the‘civil law, under the name of actio ea empto. 
4 > He might sue him for the’ specific performance of , i 
his contract, or damages in defect thereof’ But” 
©. Brooks has failed : his property has been transferred 
|, *to/his creditors. ‘Has: the: appellee, under’ such _ 
_ ‘eitcimstances, - retained any fight to’ the goods, 
| which he bad bought? If we should consider the 
_" -trafsaction 45 a,real contradt of sale, “it is a prin-. 
_. ‘tiple of law, that ‘this contract does not of itself 
- tfansfer tothe purchaser the property of the thing 
» ‘sold: such’ transfer ‘is site effect’ of the delivery. 
s Tvaditionibus @-usucapionibus dominia rerum, ‘non 
x nudis pactiss transferuntyr.’ f° 20°C." de Pactis. 
Hetice it’ is, that when a thing has been ‘sold, but 
” ‘Rotidelivered, if it be afterwards sold “and’ delivers 
.. ed to another person, ‘such second puitchaser,’who . 
* has. obtained -the possession of the thing, becomes 
+ the owner of it. Quando se, venden unas merca- 
_  derias 0 cosas a das, in diversos tiempos, es pre. 
 yferido.en ellas, el que “primero tomo {a posesion — 
de ellas, aunque sea postiero en {a comprp.. Cur. 3 
Phi. lib. A. C~ 12. Nap, 52. Hence it is also 
‘that the creditors, of: the. seller ‘may seize the thing, : 
sold, ne ee debtor before it ‘is Pixel ie 58 


Fr iy 
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- eigebieae Pothier laysit down. Traité du Contras de Pinte 
eS PHO ChapeA Art a ce 
—.. 


Agpyina.. de, principles to, rin present 
” ease,.We see that Brooks, before he delivered to the 
appelice, the goods, -which he had sold him, con, 
: " wequently before the. appellee -had acquired. the 
_ gwnership of them, transferred all his property to’, 
bis creditors ; who took possession of it. - ples: a 
fore, should the transaction which took place, — 
: between him and Duraford be considered as areal 
eontract. of sale, it would be ' worth questioning 
. . ~~ how, far the’ situation: of his creditors might: ts 4 
> issinailated. to. that. of a second purchaser, or to 
_ the vase. of creditors, seizing the property of thei 
debtor, after its sale and before its delivery : sven 
_ be. worth. examining whether there be nyse a 4 
tantial difference between possession given:to.cre- 
ditors of the property. of their debtor, by a judici- 
al order in case. of a cession, and an actual seizure 
& the siebaion's goods, ‘at their suit. . i 


“Bur this i is not a naked contract of sale, ti is 
\ @ contract, ‘by which one of the parties agrees ‘to 
receive cértain goods in payment, instead -of' 
2 .. It is. that particular kind of contract; 
which Pothier. distinguishes, under thé name of 
. ~ ation en payement, witich tho” beating a great. 4 
: ‘Tesemblance to'the contract of sale, differs from 
it, in this material point, that delivery here is not 
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a mere. consequence -ef the contract, but ‘the Bast Di 
_-very essence. of it. The. creditor, who had a tight Radar i 
a ample yee and who agrees to reedive. goods Dunxrexs = 
in its, stead, is certainly ‘in the same situation, syxuses. on 
"before the goods are delivered to him, as he was -BBce™® 
__ before the’ payment of the money: Delivery, here, - " 
is payment 5, until delivery, the condition of the : 
_ parties remains the same ; one is the creditor, the 
|. other the'debtor. | Human’ ingenuity ‘would be at 
| aloss to discover any change in their respective si- 
- tuations. If, therefore, while things are in that state, ._. 
the debtor becomes insolvent, the gootls, ‘not yet 
delivered in payment, ‘do certainly belong as. much 
to the common ‘stock, as the money found i in 
the possession of the bankrupt he EA 


q “Tue opinion of thé court tek thre yp 


--pellee has no right to the goods in contest, for to _ 
- their ‘value, “it, becomes “unnecessary to inquire 
- iat the gther ait ofthe subject, oe ee 
on of fraud. | 
? Ir is, therefore, ocdewed tod dated that the 
; . judgment of the district court be reversed and that 
judgment be entered for the appellants, with costs. . ~ . 





